I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EUGENE H HEW.ETT ) ClVIL ACTI ON
V.
LYNN ABRAHAM et al. ; NO. 06-2864

MVEMORANDUM AND ORDER

McLaughlin, J. March 14, 2006

This is a civil rights action brought pro se agai nst
the Ofice of District Attorney for the Cty of Philadel phia, the
Phi | adel phia Police Departnent, two district attorneys, a public
def ender, a conmon pleas judge, and two police officers. The
plaintiff, Eugene Hewl ett, alleges that the defendants viol ated
his rights in 1985, when he was convicted of aggravated assault
inatrial that he contends was tainted with constitutional
errors, and again in 2003, when his 1985 conviction was used as
the basis for his arrest and incarceration for the crinme of
purchasing a firearmas a felon. The defendants have noved to
di smi ss on several grounds, including res judicata, absolute
immunity, failure to state a claim and the statute of
l[imtations. This Court will grant the notions and disn ss al
cl ai ns.

M. Hewl ett’s Second Anended Conpl aint alleges that M.
Hewl ett was served with a summons on Decenber 2, 2003, for

attenpting to purchase a firearmas a |listed felon. He alleges



that a hearing had previously been held on the sane nmatter on
February 2, 2003, by the state attorney general and that he had
been interviewed on the sanme matter on March 20, 2003, by an
officer of the state police, who is not nanmed as a def endant
here. Second Am Conpl. at 2. M. Hewett states that when the
sumons was served on Decenber 2, 2003, he was not questioned,
but was placed in a cell “from 1l0amto 8amthe foll ow ng norning

of 12/3/2003" and was not given food “until around 1llpmthe

eveni ng of 12/03/2003.” |d. M. Hewett contends this
incarceration was illegal and constituted “negligence in denial
of equal protection” and double jeopardy. 1d. He alleges that

def endant Lynn Abraham as District Attorney for the Gty of
Phi | adel phia, is responsible for intentionally causing this fal se
i nprisonnment. 1d. at 7.

The reason M. Hewl ett alleges that his 2003 sunmons
and arrest was illegal is because it was based on his prior 1985
fel ony conviction, which he contends was itself illegal and
i nproper. M. Hewl ett devotes nost of his Second Anended
Conpl ai nt to describing what he believes were constitutional
errors in that 1985 trial. M. Hewett alleges that his public
defender at that trial, defendant Mchael J. Kelly, failed to
ei ther obtain or nove for disclosure of unspecified “fil ned
evi dence” hel pful to his defense and that the O fice of the

Phi | adel phia District Attorney failed to provide himwth



excul patory evidence and filed false bills of indictnent. 1d. at
3. He alleges that two police officers who testified at his
trial, defendants Louis Ci arrocchi and Leonard Zito, conmtted
perjury in testifying at trial and that the presiding judge, the
Honor abl e Lynn Abraham now District Attorney for the Gty of
Phi | adel phia, inproperly allowed this testinony and used it as
the basis for his sentencing and commtted other errors in
interpreting and applying the law. 1d. at 4-6. The conpl aint
al so alleges that an unidentified officer of the Philadel phia
police departnent hit M. Hewlett on the head on Novenber 11,
1985, after M. Hewlett’s trial but before his sentencing. [d.
at 7.1

Al'l defendants have now noved to dismss on a variety
of grounds. The Cty of Philadelphia Ofice of District
Attorney, District Attorney Lynn Abraham and Assistant D strict
Attorney Evan Silverstein contend that M. Hewett’'s clains are

precluded by res judicata because M. Hewl ett previously filed a

8 1983 conplaint challenging the validity of his 1985 conviction,

whi ch was dism ssed with prejudice. See Hewett v. Ofice of the

District Attorney, No. 99-6621 (conplaint dism ssed Jan. 19,

2000, amended conpl aint dism ssed April 28, 2000). In a separate

1 M. Hewett also names as a defendant Assistant District
Attorney Evan Silverstein (incorrectly named “Silverman” in the
conplaint), who was the district attorney who prosecuted himin
1985. The body of M. Hewl ett’s conplaint, however, contains no
al l egations nentioning him
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nmotion to dismss, filed in her capacity as a forner judge, Lynn
Abraham al so raises judicial imunity. Public Defender M chael
J. Kelly contends cl ai ns agai nst hi mnmust be di sm ssed because
public defenders and court appoi nted counsel are absolutely

immune fromcivil liability under 8§ 1983. Black v. Bayer, 672

F.2d 309, 320 (3d Cir. 1982). The Cty of Philadel phia, on
behal f of the Phil adel phia Police Departnent, argues its officers
cannot be l|iable because a police officer’s perjury at trial is

not cogni zabl e under 8§ 1983, citing Briscoe v. LaHue, 460 U. S

325, 345. (1983).

The Court, however, need not address these separate
argunments because the statute of limtations, expressly relied on
by all defendants except M. Kelly, bars M. Hew ett’s clai ns.
The statute of |limtations for a 8§ 1983 claimis borrowed from
the forumstate’'s limtations period for personal injury clains.

Fel der v. Casey, 487 U.S. 131 (1988). In Pennsylvania, the

applicable statute of [imtations period is two years. 42 Pa.
C. S. A 8§ 5524.

Al though ordinarily treated as an affirmati ve defense,
the statute of limtations may be raised on a notion to dismss
where the all egations made on the face of the conpl aint show t hat

the cause of action is tine-barred. Benak v. Alliance Capital

Managenent, 435 F.3d 396, 400 n.14 (3d Cr. 2006) Robinson v.

Johnson, 283 F.3d 581, 588 (3d Cr. 2002). Here, M. Hewett’s



8§ 1983 claim as alleged in his conplaint, arises fromhis
Decenber 2, 2003 incarceration for purchasing a firearmas a
fel on, which he contends was wongly based on his
unconstitutional 1985 conviction for aggravated assault. M.
Hew ett’ s conplaint specifies that this incarceration |asted from
“10am [ on Decenber 3, 2003] to 8amthe foll ow ng norning.”
Conpl . at 2. M. Hewl ett’s cause of action for being fal sely
detai ned and inprisoned therefore accrued no later than the tinme
he was rel eased fromthe state’s custody on Decenber 4, 2003.
M. Hewett did not file this suit, however, until June 30, 2006,
al nost six nonths after the two-year limtations period had
expired.

In his response to the defendants’ notions to dismss,
M. Hewl ett contends that his suit is tinely filed because the
charge for which he was allegedly wongly incarcerated was
ultimately dism ssed for |ack of prosecution on July 30, 2004,
exactly two years before he filed this suit. M. Hewett’s
argunment is msplaced. A 8 1983 claimfor an inproper arrest and
detention does not accrue when the charge for which the person is
arrested is dismssed. Rather it accrues when the person is
bound over by legal process after being arrested and det ai ned,
whi ch occurs when he is arraigned or when he is bound over by a

magi strate. Wallace v. Kato, 127 S.C. 1091, 1096 (U.S. 2007).

Here, however, it is unnecessary to determ ne when (or even if)



M. Hew ett was bound over by |egal process, because his

conpl aint alleges exactly when his wongful detention ended. M.
Hew ett’ s cause of action necessarily accrued no |later than the

time when he was released fromhis allegedly wongful detention,

and his claimis therefore tine-barred.?

An appropriate Order foll ows.

2 Because all of the allegations in M. Hew ett’s conpl ai nt
are tinme-barred on their face, having taken place nore than two
years before the conplaint was filed, the Court need not address
whet her the allegations concerning M. Hew ett’s 1985 conviction
are al so barred under Heck v. Hunphrey, 512 U.S. 477 (1994) as a
collateral attack on a conviction that has not been reversed on
direct appeal, called into question by a wit of habeas corpus,
or ot herw se expunged or decl ared invalid.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EUGENE H HEW.ETT ) ClVIL ACTI ON
V.
LYNN ABRAHAM et al. NO. 06-2864
ORDER

AND NOW this 14th day of March, 2007, upon
consideration of the Mdtion to Dismss 1983 Action Pursuant to
Fed. R Civ. Pro. 12(b)(6) on behalf of Defendant M chael J.
Kelly (Docket # 23); the Mdtion to Dismss of Defendant City of
Phi | adel phi a (Docket # 36); the Mdtion to Di smss of Defendants
Lynn Abraham Evan Silverman, and the City of Philadel phia Ofice
of District Attorney (Docket # 39); and Modtion to Dism ss
Plaintiff’s Conplaint of Judicial Defendant Lynn Abraham (Docket
# 41), and the plaintiff’s responses thereto, |IT IS HEREBY
ORDERED t hat the Mdtions are GRANTED for the reasons set forth in
t he acconpanyi ng nenorandum

This case nmay be cl osed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




